United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





i 

I 

I 


BRIEF FOR APPELLEE 


(Hntteb Htfaf'es Court Of Appeals 

DISTRICT-iOF COLUMBIA 

- i» 

January Term, ^945 

l 

' A 

No. 8799 
Richard W. Sheehan, appellant 

' i 

Ray L. Huff, General Superintendent of D. C. 
Reformatory, appellee 


APPEAL FROM TEE DISTRICT COURT OF THE UNITED STATES 
FOR TEE DISTRICT OF COLUMBIA 



EDWARD Jff. CURRAN. 

United States Attorney, 

CHARLES B. MURRAY, 

Assistant United States Attorney, 

Attorneys lor Appellee. 


library 

mr r$rm 9 1 * M 

v ifit «;h * H tti 


cc : IPTOFAPHc.A; br-Dr; ui. 

ct of coi uvs:a 


Dili ' HICT 

i cn FlB i ~ 


FILE! 




Ci-£RK 







TABLE OF CONTENTS 


Page 

Counterstatement of the case- 1 

Statutes_ 

Summary of Argument- 

Argument: 

I. Miscellaneous Allegations_ 

II. Allegation of Incompetency of the Attorney- 

Conclusion_ 

TABLE OF CASES 

Bury v. Huff, No. 8672, decided on November 30, 1944- 

Hodge v. Huff, 78 App. D. C. 329, 140 F. (2d) 686-- 

Pope v. Huff, Ct. of Appeals D. C., 141 F. (2d) 727- 

Rookard v. Huff, No. 8673, decided December 4, 1944, 145 F. (2d) 

708 (Preliminary Print)- 6, 

Sheehan v. Huff, 78 App. D. C. 391, 142 F. (2d) 81-- 

STATUTES 

28 U. S. C., Section 832. 

28 U. S. C., Section 835- 

d) 


C305S7—45 


W S V* * S tn « <W 

















®ntteb States Court of Appeals 

DISTRICT OF COLUMBIA 

January Term, 1945 


No. 8799 


Richard W. Sheehan, appellant 

v. 

Ray L. Huff, General Superintendent of D. C. 
Reformatory, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


counterstatement of the case 

The appellant, confined in the Jail in the District of Colum¬ 
bia serving a sentence for armed robbery, submitted for filing 
in the District Court a petition for habeas corpus, and with it 
an affidavit of poverty in proper form. The judge below re¬ 
fused to permit filing of this petition. From this denial the 
appellant requested leave to appeal and the judge below per¬ 
mitted him to prosecute this appeal without prepayment of 
costs. 

The petition (Appellant’s App. 1-5) began with a recital in 
general terms of various constitutional rights of which the peti¬ 
tioner alleged he had been deprived. It then alleged that a 
certain individual, under inducement by a named police officer, 
swore falsely and caused the petitioner to be indicted for 
armed robbery but said individual did not appear as a wit- 

(i) 
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ness at the petitioner’s trial. It then alleged that the same 
police officer caused another individual to swear falsely against 
the petitioner at his trial, resulting in his conviction. It then 
alleged that a third individual, described as a “depraved crea¬ 
ture,” caused his arrest originally. It then set forth that the 
petitioner did not answer the description of the alleged bandit. 
It was then alleged that the same police officer, in addition to 
conspiring to secure the conviction of the appellant in the 
manner named, delayed his arraignment and deprived him 
of counsel (this would be before his indictment) and attempted 
to force the petitioner to sign a statement. It was further 
alleged in the petition that petitioner was brought from Alex¬ 
andria, Virginia, to the District of Columbia without an order 
of removal. 1 The final paragraph of the petition (Appellant’s 
A.pp. 3) reads as follows: 

Your petitioner states that he was in Alexandria, Vir¬ 
ginia, and brought to Washington, D. C., by Detectives 
Thompson, Tolson, and two others unknown, over pro¬ 
tests that he was not taken before a Judge or Magistrate 
and no order of removal or extradition waiver was 
signed allowing them this right. That your petitioner 
was then held for five days as mentioned; that a bond 
of $25,000.00 was imposed; that he was then remanded 
for trial; that at his trial one of the complainants, Mary 
A. Pullen, did not appear, as mentioned heretofore; that 
upon the testimony of the two remaining complainants, 
which was contradictory and evasive, your petitioner 
was erroneously convicted; that his counsel, one 
Nicholas Chase, who was appointed by the Court to de¬ 
fend him, did not have his interests at heart and 
clumsily and in an incompetent manner attempted to 
act as counsel. That he made no objections and took 
no exceptions; that he was requested by your petitioner 
to file an appeal and did not do so and he asked that Hie 
court deny your petitioner this right. Your petitioner 
states that the court denied your petitioner's request 
that he be allowed to appeal the verdict. 

1 This matter was the subject of a previous petition and appeal by this 
same appellant. Sheehan v. Huff, 78 App. D. C. 391,142 F. (2d) 81. 
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STATUTES 

28 U. S. C., Section 832: 

.Any citizen of the United States entitled to commence 
any suit or action, civil or criminal, in any court of the 
United States, may, upon the order of the Court, com¬ 
mence and prosecute or defend to conclusion any suit 
or action, * * * unless the trial court shall certify 

in writing that in the opinion of the Court such appeal 
is not taken in good faith, without being required to 
prepay fees or costs * * * or give security there¬ 
for. * * * Upon filing in said court a statement 

under oath in writing, that because of his poverty he 
is unable to pay the costs of said suit or action, * * * 
or to give security for the same, and that he believes he 
is entitled to the redress he seeks * * * and setting 

forth briefly the nature of his alleged cause of 
action * * *. 

28 U. S. C. ; Section 835: 

Same; assignment of attorney; dismissal of cause. 

The court may request any attorney of the court to 
represent such poor person, if it deems the cause worthy 
of a trial, and may dismiss any such cause so brought 
if it be made to appear that the allegation of poverty 
is untrue, or if said court be satisfied that the alleged 
cause of action is frivolous or malicious (July 20, 1892, 
c. 209, § 4, 27 Stat. 252). 

SUMMARY OF ARGUMENT 

I 

The false swearing which resulted in the indictment as al¬ 
leged in the petition is not ground for habeas corpus after con¬ 
viction and sentence. Neither is the alleged misconduct of the 
police officer. Courts do not derive their jurisdiction from police 
officers, and the conduct of such officers cannot deprive the 
courts of jurisdiction. Neither is the perjury of the witness at 
petitioner’s trial. The character and motives of the individual 
who caused the petitioner’s arrest are immaterial. Petitioner’s 
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alleged innocence of the crime cannot be set up on habeas 
corpus. It has already been ruled by this Court on a previous 
appeal by this same appellant that his alleged removal from 
Virginia to the District of Columbia for trial without removal 
proceedings did not warrant his release on habeas corpus. 

II 

The only statement in the entire petition which could pos¬ 
sibly warrant the issuance of a writ is the statement that the 
attorney appointed by the Court to defend the petitioner “did 
not have his interests at heart and clumsily and in an incom¬ 
petent manner attempted to act as counsel. That he made no 
objections and took no exceptions; that he was requested by 
your petitioner to file an appeal and did not do so, and he 
asked that the Court deny your petitioner this right.” This 
Court has already expressed some doubt whether the incom¬ 
petency of an attorney is ground for habeas corpus. It is not 
necessary to pass squarely on that point here because, the 
circumstances considered, the bare allegation by the petitioner 
that the attorney was clumsy and disinterested, constituting as 
it does a mere conclusion and opinion, is not sufficient to require 
issuance of the writ. 

ARGUMENT 

I 

Miscellaneous allegations 

This Court in the case of Eury v. Huff, No. 8672, decided on 
November 30,1944, ruled that the writ of habeas corpus cannot 
be used to “inquire into official misconduct occuning prior to 
indictment and having no bearing upon the procedure of the 
trial, or upon the jurisdiction of the trial court.” This ruling 
disposes of the allegation in the petition in the instant case that 
the indictment of the petitioner was procured by false testi¬ 
mony. It also disposes of the allegation that the petitioner's 
arrest was caused by a person of depraved character who falsely 
accused petitioner for gain. The alleged misconduct of the 
police officer and the alleged perjury of the witness at peti- 
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tioner’s trial, neither of which is charged to have been partici¬ 
pated in by any court officer, likewise is not sufficient, if true, 
to deprive the court of jurisdiction. Hodge v. Huft, 78 App. 
D. C. 329, 140 F. (2d) 686. Of course, the alleged innocence 
of the petitioner cannot be tried on habeas corpus. 


Allegation of in competency of the attorney 

We come now to the only allegation in the petition which 
the appellee admits is even worthy of debate. It is the allega¬ 
tion that the attorney appointed by the Court to defend the 
petitioner at his trial was clumsy and disinterested and made 
no objections and took no exceptions. It is submitted that 
this allegation is not sufficient to justify issuance of the writ. 
It needs no argument that the failure of an attorney to make 
objection or to take exception is not necessarily indicative of 
lack of interest or competency on his part. The statement that 
he was clumsy and disinterested is a conclusion and an opinion. 
If such allegations are to result in the issuance of writs, then 
confined persons may with perfect immunity cause repeated, 
frivolous hearings; because it is impossible to make such 
generalities the subject of perjury prosecutions, which is one 
of the few possible deterrents remaining. This Court in the 
case of Rookard v. Huff, Court of Appeals, D. C. No. 8673, de¬ 
cided December 4, 1944, 145 F. (2d) 708 (Preliminary Print), 
casts some doubt on whether an allegation of incompetency 
on the part of an attorney who did appear at the trial and 
represent the petitioner was sufficient, if true, to deprive the 
Court of jurisdiction to impose a judgment of sentence after 
conviction. In that case the petitioner alleged: 

Petitioner is reluctant to assert that he was placed 
under duress by Counsel immediately after his appoint¬ 
ment. However, Mr.-informed petitioner im¬ 

mediately after his appointment that unless some finan¬ 
cial arrangement was made, he could not “do much 
good' 7 ; that he would not be able to do any preparatory 
work or to give much attention to petitioner’s defense. 
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In answer to, and because of, these implications de¬ 
riving from defense attorney’s anxiety to solicit money 
for his services, petitioner was reduced to state of per¬ 
plexity and discomfort, thereby causing petitioner to 
make promises of remuneration which unfortunately 
he could not fulfill because of petitioner’s incarcera¬ 
tion in the District Jail. Which fact unquestionably 
reacted unfavorably during the Petitioner’s trial, 
thereby causing said conviction. 

This assertion is not unfounded, and it is supported 
by factual evidence. 

In proof thereof, petitioner submits to the Court’s 
attention true copy of letter which is appended. 

Attached to that petition was the letter (written subsequently 
to the trial and regarding future services) in which the attor¬ 
ney stated: “I am very well familiar with your case and 
believe that something could be done. However, you will 
remember that several of your promises to me were broken be¬ 
fore the time of trial. In view of the broken promises, I can¬ 
not and will not come to see you nor will I handle your case 
until such time I am paid in advance” (Rookard v. Huff, No. 
8673, Court of Appeals, Appellant’s App. pages 1-2, 6). It is 
true that in the Rookard case the petitioner had already been 
given a hearing on the same allegation; but this Court, with 
reference to the allegations quoted, said: “Here the jurisdic¬ 
tion of the court is conceded both as to the cause and the per¬ 
son; the only contention urged is that the judgment is void 
because of deprivation of due process at the robbery trials; 
this, in turn, being based upon the theory that counsel assigned 
to represent appellant failed to provide adequate representa¬ 
tion. The allegations, at best, provide little support for the 
theory or for the contention. But here the contention has 
been already considered at a full hearing and determined ad¬ 
versely to appellant.” [Italics supplied.] Appellee inter¬ 
prets that expression of this Court to mean that the allegations 
of the Rookard petition, even if there had been no previous 
hearing, were of questionable adequacy. If those allegations, 
supported as they were by a letter referring to “broken prom- 
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ises” were insufficient, how can the bare conclusion and opinion 
in the instant case inserted in the middle of one sentence of a 
lengthy petition be held sufficient to have required the judge 
below to issue the writ so that his refusal to do so was an 
abuse of the discretion which he had? Pope v. Huff, Court of 
Appeals D. C., 141 F. (2d) 727. 

It is urged in the brief for appellant that the judge below, by 
permitting the appellant to prosecute this appeal in forma 
pauperis, necessarily found that the cause was a worthy one. 
The conclusion is not a necessary one because an honest opinion 
by the judge below that this petition was not worthy of filing 
is consistent with the willingness on the part of the judge to 
have this Court pass upon the identical question. 

CONCLUSION 

It is respectfully submitted that the Court below acted 
properly and that its ruling ought not to be disturbed. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney. 

Charles B. Murray, 
Assistant United States Attorney. 


U. S. COVCKKHCMT PRIKTIJtC OFPlCC: l»4t 
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IN THE 


UNITED STATES COURT OF APPEALS 
For the District of Columbia 
October Term, 19^ 


No. 8799 


RICHARD W. SHEHLAN, Appellant 

v. 

RAY L. HUFF 

General Superintendent, D. C. Reformatory, 

Appellee. 


Appeal from Final Order of the District Court 
of the United States for the District of Columbia 


BRIEF OF APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from an order of the District Court of the United States 
for the District of Columbia denying leave to file a petition for a writ of habeas 
corpus without prepayment of costs. (A. 7). * The order complained of was entered 
May 23, 19U; (A.7), and appellant filed his notice of appeal on Hay 30, 19Ui (A.6), 
June Sy 19UU the District Court entered an order granting leave for the appellant 
to prosecute his appeal without prepayment of costs (A. 6). The appeal is pros¬ 
ecuted pursuant to 28 U.S.C., Section i|63, U8 Stat. 926, U9 Stat. 1921, and 52 Stat. 
1232. D. C. Code, 19U0 Ed., Title 17, Section 101. 


All such references are to pages of the appendix hereto. 





STATEMENT OF CASE 


Appellant was indicted in the District of Columbia for the offense of armed 
robbery. He entered a plea of not guilty. He was found guilty, and on May 20, 

I 9 I 4 I he was sentenced to the penitentiary for a term of from two to six years (A. 7). 
On May 23, 19UU> appellant, while confined to the District of Columbia Reformatory 
at Lorton, Virginia, submitted to the lower court his petition for a writ of habeas 
corpus, together with his affidavit of poverty in proper form* {A$ ). The petition 
for a writ of habeas corpus was prepared by the appellant without the assistance of 
counsel and recited, among other things* 

u (3) Your petitioner states that he did not have compulsory 
access (sic) for obtaining witnesses in his favor, as 
guaranteed by the Sixth Amendment, 
u (U) Your petitioner states that he was without the assistance 
of counsel for his defense as guaranteed by the Sixth 
Amendment, owing to the incompetency of his attorney* 

Although the petition is drafted in a crude and awkward form, it shows clearly 
that the appellant complains of the deprivation of fundamental rights guaranteed to 
him by the Constitution. He seeks to prosecute the petition for a writ of habeas 
corpus without prepaying the costs or giving security therefor, which, because of 
his poverty, ho is unable to pay, so that the truth of his allegations may be heard 
and determined. 

Th9 District Court, although denying permission to appellant to proceed in 
forma pauperis in that court,* granted leave to prosecute this appeal without pre¬ 
payment of costs. This Court appointed counsel to represent appellant, 

STATEMENT OF POINTS 

1. The District Court erred in denying leave to file petition for writ of 
habeas corpus without prepayment of costs in forma pauperis . 

2. The District Court erred in refusing to accord appellant a hearing and in 
refusing to consider the denial of constitutional rights as claimod in the petition. 

SUMMARY OF ARGUMENT 

1, A poor person is permitted, by statute, to prosecute his claim or make 
defense to an action without prepayment of costs unless the trial court shall find 
that the petition is not made in good faith. The record does not disclose that 
such finding was made, and in law none could bo made. 
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2, It is no longer questioned that when a petition for writ of habeas corpus 
alleges the denial of constitutional rights a hearing must bo accorded# 

ARGUMENT 

Our law is foundod upon the premiso that the protection of the Courts is 
extended to all, regardless of economic status. Recourse to the law is not con¬ 
ditioned upon any theory of financial qualification. This elementary proposition 

1 

was stated by this Court in Boykin v. Huff , wherein it was said: 

"■jBBiwhon tho fundamental rights of citizens are at stake, 
more especially when thoy are those of indigent persons 
rolating to their lives or personal liberty, there is an 
affirmative duty which, however undefined in ultimate scope, 
requiros not only that the court not mislead, but that it 
positively and fully inform the accused concerning his basic 
rights. This obligation assumes special authority when ho is 
not represented by counsel and is confined in prison and unable 
to spoak for himself except by mail." 

Tho authority to proceed in forma pauperis is found in the Act of July 20, 

1892, 27 Stat. 2^2, as amended, 36 Stat. 860 (1910), h2 Stat. 666 (1922), 28 U.S.C., 
Section 832. It provides: 

"Any citizen of tho United States entitled to commenco any suit 
or action, civil or criminal, in any court of the United States 
may, upon the order of tho court, commence and prosecute or 
defend to conclusion any suit or action, or a writ of error 
or an appeal to the circuit court of appeals, or to the Supreme 
Court in such suit or action, including all appellant proceedings, 
unless the trial court shall certify in writing that in tho opinion 
of the court such appeal or writ of error is not taken in good 
faith, without being required to prepay fees or costs or for tho 
printing of the record in tho appellate court or give security 
therefor, before or after bringing suit or action, or upon suing 
out a writ of error or appeal, upon filing in said court a statement 
under oath in writing, that because of his poverty ho is unable 

li 73 App. D. C. 378, 121 F(2d) 86£, 
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to pay the costs of said suit or action or of such writ of 
error or appeal, or to give security for the same, and 'that 
he believes that ho i 3 entitlod to the redress he seeks in such 
suit or action or writ of error or appeal, and setting forth 
briofly the nature of his alleged cause of action, or appeal. 

In any criminal case the court may, upon the filing in said 
court of the affidavit hereinbefore mentioned, direct that the 
expenses of printing the record on appeal or writ of error 
bo paid by tho United States and the same shall be paid when 
authorized by tho Attorney General. 11 

In enacting this statute, Congress was clear and unambiguous in its terms. 
Unless a trial court finds an absence of good faith, tho poor person is permitted 
to proceed in forma pauperis . No such finding by tho Court is disclosed by tho 
record. Instead, leave to proceed without prepayment of costs was denied, abruptly 
and without a hearing and without comment. Appellant is loft to speculate as to 
the reasons for tho courts action, (A,7)* 

Tho statute in express language contemplates that the trial court shall 

consider tho good faith of tho proceeding before authorizing an appeal in forma 

pauperis , which practice was enjoined upon the trial court by tho decision in 

2 

Waterman v, McMillan , and ~was presumably followed in tho instant case. The trial 
court, however, although conceding the good faith of tho action by authorizing 
the appeal in forma pauperis , nevertheless itself refused to entertain the case 
in like manner, thus effectively denying to petitioner a hearing in an action 
conceded to be in good faith. 

When the trial court has considered the presence or absence of good faith 

in a petition to proceed on appeal in forma pauperis , an appellate court treats 

its finding as conclusive unless it be shown that the action of tho trial court 

3 

was unwarranted. This Court has had occasion to show its disposition to treat 
the District Court’s finding of good faith as final and binding. 


2. 77 U.S. App. D. 0. 310, 135 F(2d) 807. 

3. Wells v. United Statos, 318 U.S. 257 
U. Waterman v. McMillan, supra 
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A situation is thus here presented where the trial court has found good faith 
to exist iii the cause, which finding is binding on this Court, but petitioner is 
denied the benefits of an adjudication of his grievance by action of the trial 
court in refusing the petitioner permission to file his aotion unless he pays 
certain costs which he is unable to do* 

Apart from the finality of the decision of the trial court regarding the good 
faith of the action, it is no longer open to question that when a petition for 
writ of habeas corpus alleges that in the rendition of the judgment under which 
petitioner is held there has been a denial of constitutional rights of a nature, 
which, if true, would destroy the jurisdiction of the court rendering the judgment, 
and thus void it, a hearing must be accorded the petitioner on his petition for 
habeas corpus. If he be a pauper this can only be accomplished by permitting him 
to proceed without the payment of costs* 

Congress had declared that the District Courts shall have poYrer to issue wits 
of habeas corpus. The Court or Justice to whom the petition is presented is 
required by the statute to issue the writ, unless "it appears from the petition 
itself that the party is not entitled thereto", and "to determine the facts of the 

5 

case, by hearing testimony and arguments." If a material issue of fact is 

presented it can only bo resolved by according the petitioner a hearing at which 

he has an opportunity to present evidence and argue his case. The Supreme Court, 

6 

in the case of Walker v. Johnston declared this to be the only admissible practice 
saying: 

"Nothing less v/ill satisfy the command of the statute 
that the judge shall proceed *to determine the facts 
of the case, by hearing the testimony and arguments. ' 

It is not a question what the ancient practice was at 
common law or what the practice was prior to 1867 when 
the statute from Yrtiich H. S. 751 is derived was adopted 
by Congress. The question is vrhat the statute requires." 


5. R. S. 751, 28 U.S.C. U5l 

6. 312 U.S. 275 
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Commenting on the Walker case, this court has said: 

u The decision in Walker v. Johnston that the hearing on 
controverted issues of fact must be either ore tenus 
or by depositions is responsive to the requirements of 
the Fifth Amendment that no person 3hall be deprived of 
lifo, liberty or property vdthout due process of law,-”-*# 

The right of hearing under the due process clause includes 
the right of each party to a cause to introduce evidence . 

in support of his claim or defense, to hear the evidence 
introduced against him, to test the same by cross- 
examination, tho right that nothing shall be treated as 
ovidenco which is not introduced as such, and the right 
to make argument on questions of both law and fact.” 

In the Walker case, the prisoner had alleged that he was denied the assistance 
of counsol at his trial. Tho District Court dismissed the petition vdthout the 
taking of evidence or the hearing of argument. The Supremo Court reversed, holding 
that such allegations entitled tho prisonor to a hearing on his potition for habeas 
corpus. 


It has boen said by tho Supreme Court that the denial of the constitutional 
right to counsel in a criminal trial, as hero claimed, robs tho court of juris¬ 
diction, thus nullifying any judgment rendered, and subjects the validity of a 
judgment attacked on such ground to test by habeas corpus. Johnson v. Zerbst , 

30U U.S. U£8. The right to counsel so guaranteed by the oth Amendment is sub¬ 
stantial, not formal, and assures the accused of effective counsel. Powell v. 
Alabama , 287 U.S. It was there held that the appointment by the court of 

"all the momb'ers of the bar” to represent the accused did not, as shown by tho 
actual contribution of such attorney to his defense, satisfy the requirements of 

the law, thus rendering invalid the judgment of conviction which followed. This 

8 

court in Johnson v. United States , held that the assignment by the trial court of 
an inexperienced or negligent attorney failed to satisfy his right to representation 
by counsel* 


7. In re Rosier, 76 U.S. App. D.C. 2lU, 133 F(2d) 316. 

8. 71 U.S. App. D.C. hOO, 110 F(2d) £62. 
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Appellant has hero alleged, among other things, that he was denied compulsory 
process for obtaining witnesses in his favor and that he v/as without assistance of 
counsel owing to the incompetence of the attorney appointed by the court, that 
such attorney did not have the interest of the accused at heart, that lie made no 
objections and took no exceptions, that ho v/as clumsy and incompetent, and that 
petitioner asked his appointed counsel to file an appeal but the latter failed to 
do so. 

9 

As stated by the Supreme Court, such allegations may "tax credulity" or 

10 

appear on their face to be "improbable and unbelievable." In fact, counsol who 
represented the present appellant in his criminal trial is known to the under¬ 
signed to be highly competent and experienced, and lest silence be construed as 
condonation, the writers are unwilling to let the occasion pass Y/ithout mention of 
the ingratitude v/hich prompts an indigent accused to seek a public airing of a 
charge that an estimable member of the Bar who volunteered to represent him without 
charge, is guilty of negligence and incompetence. Kov/over, such "extra-judicial" 
information cannot, in the light of settled principles of law, be considered as 
justification for the refusal of the trial court to accord appellant a hearing 
on the issues raised by his petition. Under the practice laid down by the Supremo 
Court in Walker v. Johnston , supra, and in this Court in Ex Parte Rosier, supra, 
the allegations of the petition must be construed most favorably to the petitioner 
"as if on demurrer, the truth of the allegations being assumed," and if issues of 
fact are raised, which, if true, would entitle petitioner to relief, the Court 
has no alternative but to hold a hearing at which evidence is taken. The Supremo 
Court observed in the Walker case that no othor procedure was admissible and 
nothing less would satisfy the command of the statute* To that v/as added by this 
Court in the Rosier case, the following: 

• .The requirement of a 'full hearing' has obvious refercnco 
to the tradition of judicial proceedings in which evidence is 
received and woighed by the trier of the facts. The 'hearing' 
is designed to afford the safeguard that the one who decides 
shall be bound in good conscience to consider the evidence, to 
be guided by that alone, and to reach his conclusion uninfluenced 
by extraneous considerations which in other fields might have 
play in determining purely executive action. The 'hearing' is 
the hearing of evidence and argument...." 


9. Waley v. Johnston, 316 U. S. 101 
10* Walker v. Johnston, supra 
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'•To the effect that nothing can be treated as ovidonco which 
is not introduced as such, see United States v, Abilene & So. 

Ry. Co., 192h, 265 U.S. 27h, Uh S. Ct. 565, 60 L. Ed., 1016. 

For the proposition that cross-examination of a witness is a 
matter of right, see Alford v. United States, 1931, 282 U.S, 687, 

691, 51 S. Ct. 218, 75 L. Ed. 62h. The right to bo heard on 
questions of law as well as of fact of course includes the right 
to bo heard in support of the sufficiency of the allegations in 
which a party states his cause of action or defense, Cf. Cohen v. 
Biddle, 8 Cir., 1926, 12 F. 2d. 70li." 

It thus appears that petitioner’s allegations that ho was denied compulsory 
process for the production of witnesses in his favor, and did not have the benefit 
of effective counsel, must be taken as true. Under such circumstances, the trial 
court was obliged to accord appellant the opportunity to be heard, and under the 
circumstances this could only bo accomplished by authorizing the proceedings to be 
had in forma pauperis . As said by this Court in the Rosier case: 

u ##it would bo a clear abuse of discretion for a trial court to 
reject an application to commence an action in forma pauperis , 
the truth of the allegations of poverty in which v/as not 
contested and which on its face stated a cause of action 
and v/hich contained nothing on its face indicating that it 
was frivolously or voxatiously filed. 

"if tho statute providing for proceedings in forma pauperis 
and the habeas corpus statute read together ---'5-are construed 
so as to vest in a trial court power, in a case in which a 
petition for a v/rit of habeas corpus states upon its face a 
cause of action for release and in v/hich there is no dispute 
as to tho truth of the affidavit of poverty and nothing on 
tho face thereof to show the application to proceed as a 
poor person is frivolous or vexatious, to forbid a petitioner 
accoss to tho court merely because he is unable to pay tho 
usual costs and fees, grave questions of constitutionality 
of tho statute in question would be raised. 11 
neither can tho denial of the application to proceed in forma pauperis be 
justified as appropriately decided after ox parte proceedings. As further 
stated in the Rosier case, "There is nothing in tho nature of ex parte proceedings 
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which permits a ruling against the applicant himself upon the basis of 
considerations of which he is not allowed to know and upon the merit of which 
he is not allowed to be heard,” 


CONCLUSION 

Appellant is entitled to a hearing on the claims made in his petition for 
habeas corpus. In view of his -unquestioned poverty this can only be accomplished 
by permitting him to proceed in forma pauperis. The action below refusing him 
access to the court for that purpose should therefore be reversed. 

Respectfully submitted, 

Howard Boyd 
Paul N. Schaub 

Attorneys for Appellant. 


Service of copies of the foregoing brief and attached appendix acknowledged 
this _day of _, 19u • 


United States Attorney 


Assistant United States Attorney 
Attorneys for Appellee. 
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Case No. 8799 

APPENDIX TO BRIEF OF APPELLANT 
A PETITION FOR A 'PUTS OF HABEAS CORPUS 

DIRECTED TO 

U. S, DISTRICT COURT FOR HIS DISTRICT OF COLU.IBTA 

Richard Shehan, Petitioner Ray L. Huff, Respondent, 

District Jail vs; Superintendent, Penal Institutions, 

Washington, D, C. Lorton, Virginia 

May 19, 1944 

SUBSTANCE OF PETITION 

Comes now one Richard '7. Sheehan, the petitioner in this lawsuit, who 
respectfully states, avers and contends that he nov; being illegally held a 

prisoner against his will by one Ray L. Huff, the respondent in this lav/suit. 

The said respondent now retains the unlawful custody of your petitioner 
and retains him in the D. C. Reformatory, at Lorton, Virginia, and the juris¬ 
diction of this honorable court. 

The said respondent is wholly without color of lav; or countenance of 
authority to further retain the unlawful custody of your petitioner by virtue 
of the following allegations, reasons and premises, to wit: 

(1) That your petitioner has been deprived of his liberty without due process 
of lav; as guaranteed by the Fifth Amendment. 

(2) Your petitioner has been denied the right to petition the government for a 
redress of grievances, as guaranteed by the First Amendment* 

(3) Your petitioner states that he did not have compulsory access for obtaining 
witnesses in his favor, as guaranteed by the Sixth Amendment. 

(4) Your petitioner states that he was without the assistance of counsel for his 
defense as guaranteed by the Sixth Amendment, owing to the incompetency of his 
attorney. That due to this incompetency his rights v;ore not protected; see 
JOHNSON vs ZERST, 304 US 458, 585 CT 1019, 82, L, ED 1461. 

(5) Your petitioner states that his constitutional rights as guaranteed by the 
Eighth Amendment to the Federal Constitution, which states: lr That excessive 
bail should not be imposed 1 ' has boon flagrantly violated* 

(6) Your petitioner states upon information and belief - and he charges that 
it be true - that one Mary A. Pullen was induced and persuaded by Detective 
Ambrose of the Metropolitan Police Force, to sign a statement which she know 

to be false and which caused an indictment to be returned against your petitioner. 







That tho said Mary A, Pullen was not confronted with your petitioner at any 
time and did not identify him, but did sign a warrant alleging that 3he had 
witnessed your petitioner commit an act of armed robbery* That in furtherance 
your petitioner alleges, upon information and belief, that the said Hary A. 

Pullen refused to appear in court against your petitioner and further commit 
the act of perjury* 

(7) Your petitioner alleges upon information and belief that, the said Dotective 
Ambrose did by threats and through the application of co-crsion cause one Clinton 
•Atkins to falsely sign a warrant alleging that he had witnessed your petitioner 
commit the crime of armed robbery, which caused the detention and indictment of 
your petitioner; that the said Detective Ambrose did further induce and persuade 
by tho aforesaid methods one Charles Atkins to falsely testify that he had wit- 
nessed your petitioner commit the crime of armed robbery, thereby causing your 
petitioner's conviction and sentence, 

(8) Your petitioner sta.tes upon information and belief, and he charges that it 

be true, that his arrest was caused by one William Bowman, a police informer in the 
personal employ of Detective Ambrose of the Metropolitan Police Forco, and who is 
now serving a four to twclvo year sentence in the U, S. Penitentiary at Milan, 
Michigan, That this said base person upon consideration thereof, for the sum of 
ono hundred dollars, did falsely inform the said Detective Ambrose that your 
petitioner had committed this alleged act, that this said William Bowman has been 
in the employ of detectives of the Metropolitan Police Force for a period of ten 
years as a stool pigeon or police informer, a depraved creature, who by his own 
admission is a degenerate and pervert and who heretofore has spied upon innocent 
people and lias caused the arrest and detention of people by this police bully. 
Detective Ambrose; that this said William Bowman has since made a statement to 
tho fact that he falsely caused your petitioner to be arrested for this offense, 

(9) Your petitioner states that his description is contrary to that of the 
alleged bandit. That tho description of this alleged bandit was six feet tall 

1 

and blond hair; that your petitioner is six fcct-four-inchcs tall and has black 

hair and has a star tattoed on his forehead, which star has been thoro for a 

period of years and is so prominent that it must bo noticed. No mention was 
« 

made of this star, 

(10) Your petitioner sta.tes upon information and belief, that the aforesaid 
Dctoctive Ambrose did criminally conspire to falsely secure the conviction of 

._________.-.-.- ---2.-v- 




this petitioner by the means and methods stated herein; that ho denied your 
petitioner the right to contact an attorney; that lie held your petitioner 
in custody for a period of five days without arraignment; that lie constantly 
employed third-degree methods in an effort to force your petitioner to sign 
a prepared statement; that he threatened members of your petitioner 1 s 
co-defendant's family with imprisonment if he did not sign this statement pre¬ 
pared by Detective Ambrose; that this is a violation of your petitioner's civil 
rights as guaranteed by the Constitution - Title 18, Sect. 32. 

Your petitioner states that he was in Alexandria, Virginia, and brought to 
Y/ashington, D. C. by Detectives Thompson, Tolson and two others unknown over 
protests tliat he was not taken before a Judge or Magistrate and no order of 
removal or extradition waver was signed allowing them this right* That your 
petitioner was then held for five days as mentioned; that a bond of ’.>25,000.00 
was imposed; that he was then remanded for trial; that at his trial one of the 
complainants, Mary A. Pullen did not appear, as mentioned heretofore; that upon 
the testimony of the two remaining complainants, which was contradictory and 
evasive, your petitioner was erroneously convicted; that his counsel, one 
Nicholas Chase, who was appointed by the Court to defend him, did not have his 
interests at heart and clumsily and in an incompetent manner attempted to act 
as counsel* That he made no objections and took no exceptions; that he was 
requested by your petitioner to file an appeal and did not do so and he asked 
that the court deny your petitioner this right. Your petitioner states that 
the court denied your petitioner's request that he be allowed to appeal the 
verdict* 

Whorcfore, persuant to, and by virtue of the Habeas Corpus act of the 
United States of America, your petitioner prays tliat this Honorable Court cause 
to be issued a Yirit of Habeas Corpus Ad. Subjiciendum, out of and from under 
tho seal of the court, commanding one Ray L. Huff, the Respondent, to produce 
the body of ono Richard ’7* Sheehan before a session of this honorable court, 
tho said writ to be returnable forthwith, with a full response to each and every 
premiso of this petition fully inclosed thereon, so that prompt and impartial 
hearing may be had into the premises of his petition, and your petitioner ordered 
adjudged and decreed to be discharged forthv/ith from the custody of tho Respondent, 
and your petitioner will over pray. 

Appearing in proper person Petitioner 

Richard Vf* Sheehan Is/ __ 

Richard Yj', Sheehan 


> 
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NOTARY AFFIDAVIT 


I, Richard T.'. Sheehan, being duly sworn, deposes and says: that he has 

read the foregoing statements and petition for a *7rit of Habeas Corpus, consisting 

* 

of _prayer. That he lenov/s each and every allegation contained 

therein to be true in substance and facts, except such matters as may be stated 
upon information and belief and these he verily believes to be true. Your 
petitioner craves leave of this Court to argue this petition in proper person 
from prepared and printed brief in the manner printed in likeness of this 
petition, vrhich ease law cited therein nail sustain this petition in law. 

Richard “7. Sheehan /s/ _ 

Petitioner. 

".TiNESS HY HAND AID SEAL, this 20th day of Hay AD. 1944. 

Lillian A. Trammell /s/ _ 

Notary Public 

liy commission expires Feb. 29, 1943. 
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IK THE DISTRICT COURT OF THE UNITED STATES 
* 

_ FOR THE DISTRICT OF C0LUK3IA _ 

Cones now one Richard 7T. Sheehan, ■who is a citizen of the United States of 
legal age, and seeks permission of this Honorable Court to file and prosecute 
his petition for a 'frit of Habeas Corpus "without prepayment of costs: that because 
of his poverty he is enable to prepay the usual costs and fees, nor is he able to 
give security for sane 3 that the nature of this action is correctly and concisely 
set forth in petition filed in said ease, that his petition is filed in good 
faith and he believes that he is entitled to the redress he seeks by said action 
in this court of the United States. Therefore, it is prayed that the sane be 
allowed in Forme. Pauperis. 

Richard 71. Sheehan /s/ _ 

Petitioner. 

TTTNES3 HI HAND AND SEAL, this 20th day of Hay A.D. 1944. 


Lillian A. Trammell /s/ 
Notary Public 


Ky Commission expires Feb. 29, 194S. 


/ 


5 . 




4 


i —7 


May 30 , 1944 


lir. Charles E. Stewart 

District Court of the United States 

For the District of Columbia 

Dear Sir: 

I would like to make notice of appeal on my petition for a writ of 
habeas corpus what was denied on May 24j 1944 and I wish to have counsel 
appointed to represent me. 

I would of filed notice sooner but your' letter was sent to Lorton, 
and I did not receive it until today here at the D. C. jail. 

Richard '7. Sheehan /s/ 


Leave to prosecute appeal without prepayment 
of costs granted. 

Jas. Morris , 

J. 


June 5, 1944* 


o. 
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IN THE DISTRICT COURT OF THE UNITED STATES 


FOR THE DISTRICT OF COLUMBIA 


In re: Petition of 

RICHARD '7. SHEEHAN 

For "Jrit of Habeas Corpus 


(Lorton) 


1941 April 22 

25 

Hay 7 

20 

1942 May 13 


1942 July 30 

Aug. 4 

Oct. 31 

Nov. 5 

1942 Dec. 29 

1943 Apr. 7 

13 

May 4 

June 1 

1944 May 23 

Hay 23 


Indicted for Robbery, Criminal Case No. 67,636 

Arraigned, plea - not guilty 

Nicholas J. Chase appointed to represent 

Jury sworn, verdict guilty 

Sentenced to penitentiary for period of 2 years 

to 6 years 

Tendered petition for habeas corpus to Adkins, J. 
Ordered filed as Habeas Corpus No, 2273 and wit 
denied. ”The facts set forth in the petition 
do not show that petitioner is entitled to the 
writ of Habeas Corpus and the wit is therefore 
denied.” 

* 

Submitted petition for habeas corpus. 

Ordered filed as Habeas Corpus No. 2317 and 
Albert Beasley appointed to represent. 

Report of Albert Beasley 

*.7rit denied. McGuire, J. 

Submitted petition for habeas corpus to Laws, J. 
Ordered filed as Habeas Corpus No. 2369 and 
writ denied. 

Submitted a petition for habeas corpus and a 
Pauper’s oath. 

Order to file petition and writ denied. Habeas 
Corpus No. 2395* Eicher, Ch. J. 

Allowance of appeal. Eicher, Ch. J. 

Record 

Affirmed 3A2/44 (no mandate yet) 

Submitted is a petition for a writ of habeas corpus 
and an affidavit of poverty. 

Leave of file without prepayment of costs denied. 

' * Jas. *7. Morris, J. 


